o - T AN - B et o

\

e poéﬁiéif“gssﬁagazj?f: v ROV

Cmpoge e o s 503 177,

- AUTHOR - Trauth, Denise M.; Huffman, John L. - SR

- TITLE -+ Toward a Theory of the First Améndment Rights oOf
ST Children. Ce o e o Lo
‘SPONS AGENCY Bowling Green State Univ., Ohio. T
~ PUB DATE . May. BO . oA f , - : T S
- NOTE .20p.; Paper presented at the Annual Meeting of the
T International Communication Association (30th,’
Acapulco, Mexico, May 18-23, 1980). ¢

. ¢
&

. -ED3s PRICE HMF01/PCO1 Plus Postage. . ' . - "
DESCRIPJORS Child Advocacy: *Children: *Child Welfare; *Civil * -
_ ; Liberties; *Court ‘Litigation: Evaluation Criteria; -~
*Federal Regulation; *Freedom of Speech: Guidelines:

- .~ . Legal Problems:; Mass Media -
'IDENTIFIERS . *First Amendment - . . .

Dok

.~ ABSTRACT . S R S _ o

R A number of court cases are being decided and laws

- are being passed that have an impact upon the First Amendaent rights. \
of children in the United States. In addition, ‘groups such as the \k
national  Pareént(Teachers Association, Action for Childrea's

- Television, theWouncil on Déntal Health, and the American Public

-~ Health Association are lobbying for legislation that would limit the
‘types of communication available to children. The U. 5. Congress in
turn is pressuring federal agencies like the Federal Communications
Commission and the Federal Trade Commission to.make rules defining
material permissible for children's consumption. Aithough this trend ,
seems to be gathering momentum, there are as yet-'no mechanisms for

. defining what the rights of the children are aad no approach that

~allows for the uniform application of those. rights. The “pneightened - S
judicial scrutiny test" would give lawmakers and’ judges alike’
guidelines to be used in insuring.  society's fnterest in the
protection of children and the child's interest in becoming an
informed member of the adult society. The heightened judicial
scrutiny test invoives answering two questions: (1) Does the

' regulation at issue serve an important government objective? and (2)
.Is the requlation substantially related to the achievement' of that
objective? (RL) - . ‘
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'-éanstitutig of the Unitled States is unexplgred ‘and judieially‘
i'i‘iﬂitial lysis af\ﬂﬂ?ﬁtea reveals two. basic facts. First,

-age of majority. ."Minora"

intraduﬂzion

e
[

. ) S SRS _
The legal area of children 8 rights undet the First Amegdment to the ,
undevelqped. An
the’ couf;s hsve,na; (

. yet’ aftigulated any special factors that ‘might determine haw axiseing legal - >

i-rmEcBaniEmE fﬂi analyzing the First Amendmen; -rights .of adults can‘be applied ta. =
) ‘the constitutional tests of equal protection trsditinﬂglly used to
. determine 1if an adult has been affarded civil tights &re themselves, as will be

minors. Secon

A

& . e . '_ L Lo

'1”5hQWﬁ, 1in a state of flux. - ~j” o : . . ch e G

' h

Lt In ufﬂer to delineate and pravide a means af discussing tha First Amendment

ffrighcs of children, this paper proposes a test, the "heightened judicial scrutiny
. test," which can then be used as a legal litmus in the .area of ‘children. and the
 First Amendment: -various laws and court decisions gcnca:ﬂing minors can be

measured against the test with the g‘?ﬂ afigevelnping a unified appragch to Ehé :

. Fitst Amendment rights af children. , _ _ . ,;_i

g :
‘The Cunstitutianal Rights of Ebildren;i

An examinatian of the. rights ‘that adhere particularly to children quickly
_reveals that the notion of a special legal status far'mingrs and the attendant
protectionist attitude that our soclety takes toward. them is a relatively recent

phenomenon. Until the seventeenth century no special emphasis was given to child— o

hood as a separate phase of the life cycle. "Obviously infants needed“special
‘care and attentian, but once they had been weaned and had aghieved a minimum af

A and playing with mature people,“l As the French intellectual his;arian Phillip

Aries haa pointed aut- ) ) , . . :

- In the middle ages...and farvailnng time after that ) \
., in 'the lower clésses, children were mixed with adults :
i8, 800n as they were cnnsideted capable Gf doing

- weaning (in other wards at about - the age of séven) o
They immediately went straight into the great community af : T
" men,. sharing in the work ‘and play of their cnmpanians,

. old and young alike.; ’ . Pﬁ;asﬁés

. In the seventeenth century, attitudes toward children changed.  Clergymen and -
humanitarians of this time encouraged the égparatian ‘of children from ‘adults,

and, as tlese thinkers influenced parents,

resulted.. The child  emerged as a speclal person, primitiveg irratiﬂnal and
inn@gent.3 ; S _ : M 5.

[

"Childfén" is used generi f to refer to all persons who have not reached thééf
8 used interchangeably with "'children/" o

s
L

3

whole new attitude toward the child ?;;?2
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' . Hut this increase in ceﬁeern for the welfare of children had as:a .corollary
gal notion that minors were thefehargégﬁgf-theeiamilj',nd the state, and

. legally unable to dct for themselves, - .0 o,

S In colonial America children were treated as servants, - ,

- owing -strict obediepce to their paredts and holdingi = - =~ . 4
positions ‘of complete subservience within the family L
unit. The common law did not distinguish betweén the i
infant -and the mature teénager, categorizing both as .

‘minors and generally, treating them 'as the "property"|

of their parents, who.could make any and all decisions
affecting them.4 = - - c B
: 1 7 ;o L _ , o
Although this view of children has been rejected by the United States Supremé
Court in recent years,? the Court has still not analyzed the "tdtality of the-

‘relationship of the minor and the State."6 C

.+ ""The Court has recognized that children "are 'persons’ unéet\@ur“Céﬂstitufigﬁr"7
and that they "are possessed of fundamental rights which the state must respect."
Similarly, it has.stated that "Conmstitutional rights do not mature and come into
being magically only when one attains the state-defined age of ‘majority. Minors,

as well.gs adults, are protected by the Constitution and. possess constitutional
 rights." - C R o

But other than-these very general statements, the Court has provided little .
commentary regarding how and to what extent the rights of adults apgzy@ta children.
Recently, the Court,’ in dealing with minor's attempts to receive medical services
‘'without parental ceusent, has taken the opportunity to comment saméwpaz-mgfe o
specifically on thé rights of children. For this reason the case containing: these.
comments, Bellotti v. Bairdl®, invites examination. , . S :
- ERE \
The issue the Court faced in ¥his case, which was decided in July, 1979, was
the constitutionality of 4 Massachusetts statute that required ummarried minor
-girls desiring an abortion to first attempt to gain approval of both pé;enﬁs and
subsequently to petition-a judge if ome or both parents refused consent, \

g

The Court began its eigh;—ﬂgsane majority opinion written by Mr. Justicé
Powell with a statement about the rights of children: "A child, merely on account
of his minority, is not beyond the protection of the Constitution....Whatevér may
be their precise impact, neither the Fourteenth Amendment nor the Bill of Rights
~ 1s for adults alone."1l = ... . : . : \

But the Court went on to quickly quote’Mr. Justice Prankfurter’'s 1953 statement
that "Legal theories and their phrasing in other case readily lead ta_fallaciaué _
reasoning if uncritically transferred to determination of a state's duty toward \‘

i
Y

children.'12 . '
: Why can the rights of children be 1imited? The Court articulates three reasons
+ that make the limitation acceptable. First is the peculiar vulnerabllity of ;
children. The Court points out that this factor has led to the establishment of a
system of juvenile courts, an arrangement that 1s constifutionally permissible: °
""The State is entitled to adjust its legal system to account for children's

vulnerability and their needs."13




, . The second raaaen fgt auch 1imitazians is Ehe “inability uf‘eh;hdren tg make-:; m
o cr#tical decisions.in- an idformed, matutgf manner."14 Here the Court.referred.to o
past decisions .in which it has held that /"the States validly may limit the freedom ;kag;
- . of children to chnoaa for thangelvea in the making of - impartane, affirmative v
’ choices with paten;ially serious consequences."l3 . : = . o 7=;‘F‘
» : »"".. N IR = = -
v The last reasan 18 the 1mpartance of the parencal fDlE in :hild—reari%g. The .
Court noted that the tradition of parental authority,’ long :accepted by our legal t
system; ?15 not 1n:nnsis;ent with our tradition gf iﬂdividual liberty." e
7
L “~Having 80 autlined the rights of ehildren and the 1nstanzes in whiah thgse
" righta may be limited, the Court held the Hassachusatts law unconstitutional ~
“ because it failed to provide an alternative permission pracedute for. those minors
who did not want to seek parental authorization.  The Court felt that the state .
law upduly burdened the minor's fundamental right to abnrtian, especially in 1ight4
~ of the time factor: "A pregnant adolescent....cannot preserve for long, the .
poseidility of abo:ting, which effe:tively expires in a matter of - wgeks fram the
. .onset of ptegngncy "7 , : s .
: Becauae of the unique nature and Epnsequences ‘of an abartien deciaian, the
~Court was loathe "to give a third party an absolute; and posaibly arbitrary,.veto -
over the decision..."18 Wading farther into the delicate issue-of the parent's i
’right to make such a decision for his child, the Court admaniahed the state "to ’
.act with particulaf sensitivity when it legislatés to fastervparental invglvqgent :

in this matter "19 (Emphasis added )

H ° i "!if *

A Ta aummafise Béllntti, thé case wauld seem ED yield three ; impartant paints-
(1) the rights of children may be different from those of adul;a in. arrangepents
such as the juvenile court system, in instances in which children could make -
critical decisions that could result in their harm, and in cases that defer .to. S
parental authority; . (2) when a right may effectively expire due to a zige factor,
. the state must use extreme care in the exercise of its authority; and (3) although
- the Court accords’ great respect to the role of parents in the; upbringing of -their
ckildren, the state must be gsensitive when it fosters parentalgiﬁvalvenent in the
. exergise of righta of the minor. .- ° = . I el .
SRR .
With Bellutti as a backdfﬂp, it is productive to examine two instgnces in
which the Court has spacifically dealt with the involvement af epild:en dn First
Amendment. issues, £ % . " 5 , ' A o .
‘L Lo :

‘The_ Fifst Amendment Rights of Children o c irf- : , of . "

f;' - A

e

5

Ginsbefg V. New Earkza testéd the :anst;tutianality of a state 1aw which
prohibited the sale to minors under 17 ‘years ‘of age material défined to be obscene
on the’ bssis of its appeal to children. (7At the outset of the case, New York
determined that the "girlie" magazines 801d toa minor in this case would not. be
: ‘consldered obscene ‘for adults. ‘Thus,* thaﬁiss e the Court faced was not whether .
- 8uch. material could be sold to adults, bﬁt fsgher if a state could apply different -
Etandafds for determining what is abscene farﬂchildren.

PLI

. -

J B ) -

In deté:miﬁing that the state does' ﬁaye the power to adopt whac "has been

terméd "variable obscenity" *tandards,21 Ehe gaurt poimoted nut the genétal
authnri;y of legiglatures: - . a Eﬂh.-- , - .

it

Lot
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This autharity geriveg fram Ewn jnteres;s.C?;he firstsis Ehe righ; gf parenfa

:antr%; théir ghiidren. S J B T : _ N |
C A e T et T - o
i ECZIQgstitutianal interpretation has ennaiatently recog=".. ~ & +f

x% nized.that parenfs claims: 0 authuritx in their. own hause— B

. holds to direct ‘the rearing of ' theif children is basic in '

.+ . - theé'structuré of our soclety, .". . The legislature ‘could

. ™ i . properly conclude that parents and others, teachers, for -
Y T example, who. have this primary responsibility for children'’ s
“ a well—being are entitled -to the Support of laws designed to

cv aid diaﬁbarge-af that respongibility. . . .Moréover, the - AR

RS . prohibition aghinst sales to minors does not bar parents who - t

'1. N sa'dea;re from purthasing the magazines'fﬂr théir children.23 i

[ Pf

The secand interest pramaﬂed by this law is Ehe cancefn af the s;ate itsgif
i far the well—baing of its yauth" s .

o ’ : ' S

ECTZhE kngwledgeighat ‘réntial cantral or guidan:e tannat T e

" always'be provided and scctety s transcendent interest in. s
ptgteeuing thie welfare of children Justify feasanable R4
regulation of the salé of material to them. It 19; thérefnre,

,8ltogether fitting and proper for a state to include in a B

‘'statute designed to rﬁgplgte the sale gf,patnagraphy to children

gpecial szandards. L v . B

‘3 =
.Finally, zhe Caurt painted out: that since "absceni:y is not within Ehe area gf
prctected Epeech and press,"ZS this‘statuté daea not invade aanstitutiunsl rights..

such matefial ta minars ppses "a cleaf Snd present dangef to the pegplé af the R
SEEEE,“ZE and’ ngtad that such a test 1is ﬂbt required‘where unpratected speech is.
at issue. - .t . . .

Applicatian'éf“thé “clear and present dariger doctrine” would compel the_state-
to dEmunstrate a showing of circumstances which could lead to violence. . The Court

was skeptical about this link and registered doubt that.'this ‘finding by New York

expressed an- accepted.scientific fact."28 Nevertheless, the. Taw is'upheld beeause

-the law promotes the legitimate interest of the State in its YGuth

¢ =

some pfecisely delineated areaa, a child. . is nat passessed
of that full capacity for individual choice which 1s the
presupposition of First Amendment guarantees, It 1is only

BT Y

.o b
e

*




\".'qupﬁn such a" ?remiaa, I. Ehguld suppose,’ that a State

may dgprive children-of other zightss—ghé right to
marry, for example, or the righﬁ to vate—-ﬂeprivatians L
that would be qpnstitutinnally intﬂlerable for adulca.zg ;'>:- .

ih ;antemﬁlating ;he 1mplica;iang nf Ginsbe:g, twa factors must bé kept in o

The first is that'in using obscenity doctrine to hold the statute valid,

N and nﬂt some other gtaund, such g8 the Fourth Amendment, the Court was in a’
~ sense, since QbBEEﬂiE? 1s not. protected speech, making this a non-First. Amendmenti

issue; §h2fefore, the: ability of the states to tegulate the reading matter of

minors 'is a limited one. !'Ginsberg shduld not be read ‘to. ‘support broad ‘state < ' i'
restrictions on the access of minors to nonobscene. material such as viglan: films
- even if the state réasgﬂably judges them to EE iﬂjufiaus to minars :

TEE'saeand factor As thst the New Yark statute_w

8 very narrowly drawé\ It

~“only restrdcted visual m§;erial of a spegifigsnatu', gnd said nathing whatever

' ahaut ;he publicatian af ideaa.31

.. ""The. néxt case qnder review dealt'with é'
wi:hin the ambit af Epe First Améndment.

Tinker v. Desrﬂbines Independent School Distri

S- B2
EAP A

7gicatiun which HES\VEIY cleariy

£32° grew out of a. ruling Ey .

public school officials that prohibited students from *earing black armbands as

,sythbols of their aentiments against the Vietnam \war. T

adjudication of the

cage, three facts were emphasized by. the Supreme Court:- fi:st, only seven, out of
. 18,000..Des Moines school children chose.to wear the arm bands; second, the o
--adininistrators' contention that a distutbance that would interfere with school
‘discipline would result from the. display was not realized; and third, students in
he sthogls prior to this incident had ‘been allowed to wear political symbols

uch as the N&si Iron Cross and natiansl paliticai campaign buttons.

a

. ‘In 1ts gpiniﬂn, which- hglg uncﬂnszitutianal,t éuling of the school i
" adwinistrators, the Court tank the Dppartunity to- Emphasize the First Amendmeat

} rights of children‘

v

First Amendmeﬂt fighta, applied in- 1ight of the special

" character'of the school environment, are-available to . S
teacthers and students. It can hardly be argued that either”
students or teachers shed their constitutional rights to’
Xfreedqg;gf speech’,or éxpréssign at the schoelhouse gate.
This has been thé.unmistakable halding af this Court for . , : &
almost 50 years 3 . ' ’

+ . The Cﬂurt displayed its fespeat fer the authagily the states ‘and school
“officials have to control conduct in .the schools, but pointed out that this case
deals not with.conduct "that intrudes upon the work of the school or the rights
of chef students," 34 but,rathef with "direct, primary First Amendment rights akin
to 'pure speech. 1135 A simple ‘fear on the part of school officials‘that a - ' .
distutbanﬂe may erupt ig nat suffigient gfgund to deny First Amendment rights

EITn our syatem, undifferentiatgd fear or apprehensian of °
-disturbance is not énough to overcome the right to -
. freedom q§ expressian. Any departpre,fram absolute



’ egimentaticn may. cause ;rauble. Any variaticn from
. the majority's opinion may inspire fear. . . ,But our
eans;itu;ian,saya ve must, take this r;sk 36 >

* -
B -

. Sﬁudengs in achgal sa ﬁll as uut,of schcal are "persnna }
under’. our Egnstitutiun. They are: péssessed of fundamental .
rights which the State must respect, just as ghey;themselves B
must féspect their obligations to the state. 'In our gystem, .
students may'not be -regarded as closed-circuit recipients - ST
of only that which the State chooses to communicate, . . . .

¢ ‘In the absence of a specific gshowing of cnnstitu;innally valid

.. ~.reasons to regulate their speech, students are, entifled to

' ffee expteasian of ﬁ?eit views.3

CE

, This referencé to an’ absenae of a specifia showing @f Egnstitutianall? valid
. reasons to regulate their speech' suggests that in Tinker the Court was -applying
 the clear and present danger doctrine. There was nn shnwingsby ﬁffigials that the
speach in questiﬂn might lead to vialenca, .In fact, the officials’ pgsitinn was
based on the feeling that "sthools are no place for demonstrations."38 Since there
was no danger of violence,. under the clear’ and present dangér test, the speeeh e
ﬁnuld not beﬂpfuscribed.J_ 1 . e T o

,’v‘l,

It shﬂuld be noted thaﬁ in this case the Court made nn attqnpt Ea différentiate

between the First Amendment rights of adults and minors as Justice Stewart did in* .

~ his concurring) bpinion in.Ginsberp. Since the Court chos€ not-to qualify its
" opinion, it "agpeafs to have‘concluded either that minors in fact possess the
necessary. capacity for glaiming and exercising -First Amendment rights or that the
level af’capagity is nnt crucial to making the . threshold détérminatiau whether

such rights are apﬁlicable ‘to minars "39 = . -
The appati’t‘fifferences in the hﬂldiﬁgs afigggggggg and Tinker, which were’ .

the expreggion inv' ved; one dealt with. absc;enity (a form of communication not
protected the ’irst -Amendment) 'and the other with political speech (the very
type of cﬁmmuniégtign some commentators believe the First Amendment was - expressly-
WTitﬁen to prutgét) 40 . - - g S . ,

{d; R . B . - . {

Hawever, at, Yeast ope member af the Ccurt was cunfused enaugh by the distance
between ‘the~ rs'ffaldings to remark; "I cannot share the Court's uncritical -
assumptien t?;sﬁ;;“ the First Amendment rights of children are cc—extensive with '
“those of adult
‘in Giﬂsbér’. .

- decided w:ggin aig%;r of each other, ‘can be explained in terms gf the nature of

. This canfusi@n, unmitigatéd by schnlatly inquiry intn the aréa, suggests that
_what is needed 14 a general theory of the First Amendment: rights of children, a
théury that migh ‘provide a test that could be applied to a vafiety of faﬂtual
situatiuﬂs and s¢ill yield a unified approach to this camplex area_ ’
' h o
is especially crucial at a time-whea administrstive agenzies

“Such a thegty

guch as the Fede;al Trade Commissionrand the Federal Cc inications Commission are

ative lawg in the belief that childre must ‘be protected from
%cﬁmmuﬁieatian.-' P L IR

sigz%ndeed I had thgught Ehe Caurt decided gtherwise just laEt term _-

A

The Cﬂurt went nn ‘to: feinfo:ee thg full cauktitutiaﬂal rights of. children; e e
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af Fteednm of Ex ressiun, Thﬁmas Eme:aen referaitg the. .

:”:é‘ need far sueh a ;est,'at 1§aat when questiana Qf abscenity are invaiwed. 4H -
, : },’ _ P 7
s CT]he full pfuteafiqp thenry of the Fi:st Amendmen:
ot . cannot be. applied. - ‘Nor',. in view of the -present lack -
- -~ of knowledge about &he subjeat, can:.the clear and present
-danger test be emplayed, or . any test based on’ he effect
) '_af'gbscenity on childrem, Even a balancing tes§ would
. o : nuE’be feasible. - We are left .then, at least. fﬁr the.
2T e L time being, with little more than a due’ procesg test—! -
' ) Ehat the reattictian be a reasnnable ane‘42 : W' : -
-y » B
. '~, Ihis paper suggesﬁs that a fefin Eaurteenth Amagz ent equal pfﬂtéﬂtian test
lEe is mnst suitable to determiné the Fir t Amendment right of children.43

' . * .o . . ¢ R -

o

( ;Faurteenth Amenﬂmant and Equal Pratectian T ,_;7 i A';“‘
- - The’ Faurteenth Amendment to the Uﬂitéd States Cansfitutiﬁn, ratified in 1868
was passed in’ reaction. to President Jahnsaﬁ s veto of the Civil Rights Bill af

'1866, whi:h was tc guarantee blacks the same, eivil rights as whites.

_ Alﬁhnugh gnnatigptiona}.histarians dehaté the many purpnses of -the framers of
_-the Amendment, there fs no doubt ‘that, whatever elsé they may ‘have wished to do,
they .d1d intend to validate the 1866 Act and ttheby ensure that blacks had -
equality of legal status apnd voting: right§.44 Nevertheless, the language of the .
Amendment daea go beyond fhe prnhibitian of ra:fal discriminatien: . v )

C All;persans born. or naturalized»in the United States,
and subject to the Jurisdiction ‘thereof, afe citizens
of the United States and of the State wherein they reside. .

. ~ No'state .shiall make or enforce any law which shall abridge the e

-7§ . privileges or immunities of citizens of the United States; L RS
L nor shall any State deprive any person bf life, liberty, or '

' property, withaut due process of law; nor deny tﬂ any person
within its jufisdictian the equal protection of the 1aws 45

-

]

"By chﬂasing language that went beyand the tangible harm they were Egeking to
redress, 1.e., unequal treatmerit of blacks, the drafters of this Amendment provided
ggneratians of jurists and legal scholars with words that do not assert a apecific
rule but rather state a. pfingiple capable of a wide range of mesning. '

Dne hundred years of interpretation of the Amendment and of its final Equal
: Pratettign Clause has pumped solidity into: the abstract principle: application of
- the Amendment usually begins when a group or classification has been drawn by the
Staté or'by some agency thereof and people in the group claim that this grguping
"discriminatiaﬁ" denies them equal prateztiﬂh of the law. v

'accnunt the fact that "311 1egislatign invalves classificatian af some ‘sort., "46
Even the most nmncantraversial gstatutes, such as those punishing. persons convicted
of murdér, divide people into groups accnrding to conduct and motivation, and
‘treat variaus groups differently. Accordingly, when applying equal protection,
courst have operationalized "equal" to mean similar and "protection” to mean treat-
ment. Thus the Fourteenth Amendment ‘does not require that every single person be °
dealt with in exactly thé same way but raﬁher that similar persons be treated

& R
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+ the Constitution of thE'UnitéE?Stgtes.vﬂIhat,ﬂby‘vitgue R c :
~of this, it 1s not only the right, but the boynden and . . X
- 8solemn duty of a state to advance the safety, happiness S
.and prosperity of “its people: . .by any ‘and every - -
~act of legislation which it may deem to be eonducive .~ =,
~to these ‘ends...,30 -, T . Ty -

. llowever, there have been instances when the Court determined that a state's purpose

was not legitimate. = - : ',

~

In anégggv-:Virginig51,thédCautt pronounced the purpose of a state law’

~Allicit, and went on to explain that this examination of purpose is appropriate

since the Equal Protectlon Clause requires more than a simple showing that all -
persons in-a given class 4dre treated similarly. 1In 1967, Virginia enforced a

- miscegenation statute, the purpose of which was to preserve the racial integrity of

its white citizens. Virginia contended that the statute did not violate the
Fourteenth Amendment because it punished equally both .the white and black

"lpa:tigipants in the interracial marrdage. N

o vIn :eguaiaiing Virgigia‘s contention that the‘equal protection clépseifequirgé
only equal treatment, the Court stated:. "{Wle reject the notion that the mere :

-"equal application" of a statute contdining racial classifications is enough to
-remove the classification from the Fourteenth Amendment's proscription of all

&

invidious racial discrimination."d
+  Then the Court went on to reject tﬁé stated intent of the Law: "There 1s.
patently no legitimate overriding purpose independent of invidious racial :

‘diserimination which Justifies this classifigatigﬁ_"53_

"

-right to voté,{7 to marry,3® to marital pfivacy,s

This two-step test of the applicétiéﬁ of equal protection--determinafion first
of a proper legislative purpose and second of a rational relationship between,
means and end--1s termed theTfatipnal basis test, 1In addition. to giving a g
presumption of validity to state purpases under'thE rational basis test, the Court _
also "rather generously defers to legislative judgment on glassificatian;"SA' This
deferral is necessary since some meagure of over- and underinclusiveness can be< "
discovered in ady law. It is up to the courts to decide how 111-fit the relation-
ship between the criteriéon and the end must be before it is considered arbitrary;
the rational basis test gives wide latitude to the states in this respect. This
latitude appeared to .Wane in fhe late 19607s as the Supreme Court evolved a more

~stringent l4th Amendment standard and thus developed what has been called the "new

=
ot
-

equal protection.":
-4 The new test--called "close scrutiny"--is Eésed-bn two doctrines: that of
suspect ~lassification and of fundamental rights. These two doctrines are

essentlally standards for determining the degree of fit required between means and
ends. In contrast to the looser "rational basis test" which tolerates broad

margins of over- and underinclusiveness, these two doctrines require a tighter fit.

A fundamental ripht is one which is either directly guaranteed in the Bill QE%EE
Rights or emanates from ‘one of these rights.® The Court has termed ‘these "the
basic civil rights of man, fundamental to our verg existence and’ survival."5¢. The

/ ' to procreation,b0 to abortion,6l
ang tafétavgl,ﬁz are some of the rights regarded as fundamental by the Court.

A : ' * _[1] '



similarly.‘ _',l_' o - L o e

: Ihe first step then,.and the central one for, equal pratecticn analysis,
involves determining which lines or classificaticns are permiasible-47 The key
_concept there is that of ' relatedness." A gon;inuum exists with "completely .
related" or "reasonable" at.one end and "completely unrelated" or “arbitrary"
at the other. A grouping is deemed "grbigrary“ if the criterion upon which it 1is
based 1s unrelated to the state's ‘purpose for ‘the legislatien at issue.. .For L
example, if a state, for the purpose of curbing juvenile crime, imposed '‘a curfew
on all blue-eyed minors, then the state would be guilty of an "arbitrary” grouping
since no relationship exists betweén bluEaeyed juveniles and a‘tendency toward -
crimjnal conduct. On the other hand, a grouping is reasonable if its criteria.

. are related to the state's purpose. For example, if a state imposed a a fine on all
- & convieted juveniles, the grouping of juveniles would be cansidered reasonable
' betause a manifeﬁt felaticnship exists betwéen cauviﬁted juveniles and crime.

“An Dversimplificaticn results from using nbviaus examples:. thesa illustrations”
suggest that relatedness and unrelatedness are ‘discrete qualities when in fact
they are not. It is usually rot a. questinn of whether the criterion and the- end
are-related or unrelated, but rather one of how well they are related. A -
criterion can be :cnside:ed!arbitrsry even when related to the purpose of the 1aw :
if the relationship is distant. The Supreme Court and its camméntatcrs have '
‘labeled this distant relatianship "{11- fit n48 . :

. . A &

I11-fit 18 the consequence of two :ypés of legislatian. overinclusive and
underinclusive. The former occurs when a statute picks out or affeﬂts more people
‘than it shauld,r Underinclusiveness results when a statute affects fewer people
than it should. ' For example, if the federal Congress, upon a finding that '
saccharin is carcinagénic, prahibited the sale of soda pop containing saccharin,
the law could be termed underinclusive .since soda pop 1s only one of many foods-
containing the sweetener. If, on the other hand, the law prohibited the ‘sale of ..
all artifically sweetened soda pop, it would be’ overinclusive since saccharin is
only one of many artifical sweeteners, some of which may not be carcinogenic. .
, N - .

It shouid be apparent that a state could use this prazess of fitting a meaﬁs
to an Eﬁd to defend legislatian nf dubiaus quality. Far example, if a state's
for admissiﬂnftﬁ pfgfessianal Sﬁhﬂ@ S, then gendér would be well—suitéd for
deciding who should be admitted to (the state's law and medical schools. Under
. the means-end test, this clasgification would be relatéd and permissible. Thus in
equal protection analysis it is nécegsary to go beyond a mere -test of fit to a
second- step: 1identifying the state's purpose for the law and determining whether
this purpose 1is légitimate.'. ‘ ) : .

In the great bulk of thé cagses it decides, the Supreme Court™ ﬁés déférred to
the wisdom of 'state legislatures and assumed that these bodies, when legislating
to protect the health, welfare and safety of their citlzens, were guided by
legitimaté state purposes,49 As the Court noted in a cage questioning the limits
of a state's police power, o o .

. A State has the same undeniable and unlimited
" Jjurisdiction over all persons and things within its
territorial limits, as any foreign nation, where

that jurisdiction 1s not surrendered or restrained by '

| -
s,
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’;h O Ihe euepeet clak eifieetien deetrine gteﬁ out X ef the Ceurt'e reeernitien that |
o classifications drawn. along racial lines are heren%ly ‘suapect and carry 'a very
‘heavy burden of ?ﬁetifigetien."53 -Once the ihqbeet ‘classification principle had.
. ‘becone elee;ly e&tebliehed in race cases, other ﬁorme of ,discrimination bepen to be
- /- attacked on the ground that thedy too-were suspect. - Rete54 and elieneee6 heve been-
l::?;firmly established as suspect elaeeiﬁieetiene. Illegit;[meey,66 sex, 57 n ;
'ii-’pdvertyﬁg have been debeted as to their susg ’ﬁneee.; B o

utiny test, vhenever either a

Undef the "new equel preteetieﬂ etr X
“involved, a higher standard theg

 sugpect classification or a fundamental rdj R
’thet of the rational beeie teet nust be used. “This’ etrieter gstandard requires. =
that in order to survive review, the state law at issue must further a “compelling
- Etete interest” and must be less reettietive of fedetelly preteeted fighte theﬁ eny
' elternative means of erometing that inteteet 69 ' -

.

Strict eerutiny een be contrasted with' retienel beeie as fellewe' rational
basis requires a proper legislative purpose, strict. eerutinj?;equires a compelling
stdte Interest: ratiopal basis requires a- -rational relationship.between thé means
and the end, strict scrutiny requires that the state ‘use the best and-narrowest
method available. ' Lastly, while rational basis eives a p:eegmptignvof validity to
' the ‘state, strict eerutiﬂy pleeee the burdeﬂ of proving a compelling state interest:
on the state, /0" _ ( : .

v

Thie,two—tiered eppreeeh to equel preteeﬂioﬁ was very much the prbduet of the
Ularren Court. Since the establishment of the Court of Chief Justice Burpger, the”
strict scrutiny test seems .reserved for a very few cases~-usually involving
racial discrimination. 1In its pleee the Court has adopted a'test that- ie less
Hemendiﬂg then strict eerutiny but more etrinﬁent than retioﬂel basis.

) In two féeent eeeee71 the Court has applied thie test., Beth deelt with greupe
that, while n‘¥ conclusively suspect, do represent classifications about which ‘
the Court has remeined skeptical: gender and illegitimacy. This test would seen

" to have two parts. The first invelvee a determilnation that the group, while not )
suspect, ‘'is analogous in many respects to the pereeeel characteristics that have -
been held suspect when used as a basis of etetueery differentiations.”72 The -

-*second plart involves a judicial awareness that ° "these classifications are subject

to 'scrutiny under the Equal Protection Clause."73 Altheugh ‘classifications based
on this analogy . . .fall info a realm of less than strictest scrutiny. . . we

"also establish that the eerutiny is not a,toothless ene."74 In order to withstand

¢ a challenge, the classification ' 'must serve important government objectives and

éﬁfmuet be substantially related to the eehievement of those ebjectivee.‘75 ' ?'

1
£ EE -

* The eeeentiel differeneee between thie teet (whieh can be terme&’ heightened
. judieiel eerutiny 'Y and the cHse scrutiny test are that this test involvee
"scrutiny,"” the other "close scrutiny:" this test involves a group enelegeue to
suspect, the other suspect; and this test. requires ehet legislation serve »
" -"important gevernment obiectives,” and the other a eemﬁeiling state intereet,“

=3

The Court has previded some eommentery regarding what are not important
government objectives: avolding intrafamily eentreverey'76 redueing the werkleed

*Dﬁ enutte‘77 end edmieieﬁfetlve ease and eenveﬁience 75
. : ﬁ . :
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=fHaightagaﬁ Judicial Scrutiny” Apaiiaa=ﬁo Children

Aa wa aupgaatad above, the development of a unified approach to children's
Fitat Amendment rights requires that a test be developed which can be appliad to
a numbér of legal issues involviny freedon of speech vis=-a-vi¢ minors. The
héirhtaﬁad judicial acrutiny test would seen apprapria;a because it pravidaa a
mechanism for discussing the exercise of a fundamental right by a group that,
_althaugh not suspect, is raﬂularly cIaaai&iad on the basis of personal characteris- '
tics. .

Why should childran constitute a classification -that is at least suspicious
if not syspect? Kenneth Karat7D has suggested that there are two factpra relevant
in datafmining the degree of suspectness: one emphasizes the value of respect:
claaaificatian on tha baais af a trait thac 1a immutable and highly viaibla leads

o

of tha pataan 80 catagariaad -

The athaf emphasizes the value of participation, This factor may seem b,
unrelated to children since their ostensible participation in the democracy is .
precluded. But the First Amendment protection for freedom of expression is not
limited to political expression. As Thomas Emerson has pointed out, “"The principle
also carries beyond the political realm. It embraces tHe right to part121pata in
the buildine of the whole culture, and includes freedom of axpraaaian in religion,
literature, art,- science, and all areas of human learning and knowledce. n30  1f
th 1bility to actively participate in the democracy were a criterion for auapact=
n= then alienage, for example, could not constitute a suspect. classification.
But the Court has pone to great lehpths to. stipulate that althouph aliens may not
vote, their cateporization 1s suspéct and thiey must be allawad to participate in
inatitutiana such 7s the state bar?l aﬁa the civil service.’

Perhaps the stronrest reason in favor of considering children suspect in
this context is because discrimination a?ainat children, and the attendant limit
on their right to receive information, invades one of the most fundamental interests
of children: the interest in becoming an informed member of the adult society.83

~ Given that for the sake of the present argument, the classification of
children is suspect enough to trigper the heiphtened judicfal scrutiny test, two
questions must be -answered: (1) does the reculation at 1ssue serve an_ 1mpa§5agg

Fovernment abjaativa? and (2) is tha raﬁhlatiﬂn substantially related to the
achievement of that objective.

In order to aigly these two criteria, it is 1instructive to look at a factual

situation that the Supreme Court fagad fECEﬂtly in Federal Communications

Commission v. Paciﬁica Foundation.” 34 At 20 'clock in the afternocon a non-commerciul

radio station in ilev York City played the recording "Filthy 'lords" taped by

satiric humorist George Carlin. The recordine was played during a program about

contemporary soclety's attitude toward language. DBecause the recording contained,

accordins to Carlin, 'the words you couldn't say on the public airwaves,®

- Irmediately before its broadcast listeners were advised that it included "sensitive
languace that mipht be rerarded as offensive to some.!

A man who had heard the recording while driving with his fiftaan=yaaf -old
son83 complained .to the FCC. In its response, the station explained that ° Carlia
is not mouthinf obscenities, he 1s merely using words to satirize as harmless and

-
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essentially silly our attitudes toward those vords, " 36

The issue the Court faced in this case that 1s of importance to this
discussion 1s whether speech that is' concededly not ‘obscene' may be restricted as -
"indecent.” The answer of the Court was affirmative: although the words used
are not catenorically excluded”from ragdio, because ofcthe presence of children in
the audiencefirdecent speech could be proscribed.®’ The rulinp in this case is
that.the use of speech which is deemed indecent may ‘be prohibited from daytime
radio pgorramming when presumably children are in the audience. Since the Court
vent tofpreat lengtlr to'define “obscene'” as separate from ‘‘indecent' speech, 8
the assumption can be made that indecent speech 1s not outside First Amendment
nrotection. Thus we reach the question of vhy the fundamental First Amendment
rirhts of children can be so limited.

Under the heightened judicial scrutiny. test, the two questions that must he
ansvered pertain to the government objective and the relationship of the regulation
to that objective. The objective of both the FCC and the Supreme Court in
Pacifica would seew ta bte to protect children from a certalin tyvre of language.

According to the dicta of Bellotti, there are three circumstantial government
objectives which may lead to the circumscription of children's coustitutiohal
rirhts: if % system makes a c¢hild particularlv vulnerable, such as the adult court
system vould; if a c¢hild, throuph a decision, .could cause himself harm: and If the
reinforcement of parentdl authority so requires. The first objective is clearly
not related to Pacifica. leither is the third, for, in truth, this ruling removes
all discretion from parents and glves 1t to a regulatory commission.

lhie second objective may pertaln, tor one could argue, althoupgh not stronpgly,
that a child, by choosing to listen to a recording sulh as Carlin's could
umslitingly do himself some undefined harm. Assuming that this is the objective

of the ruling, {t must nov he deternined if there is a substantial relationship
hetveen the revulation and the achleving of this objective.

Yhat da the veanlay ol YsubStantial” fn thils wonteat?  The puldcllae Lali.
svtievhere beiween. the reasonable relationshin of Lhe rational basis test and th.
requirement of the narrowest and best alternative of the strict scrutiny tesc.

The question may be posed in this manner: 1is proscribing indecent lanpuace from
daytime radio an eftective vay to keep children from dolng themselves this
uncdefinable harm!  In the total absence of persuasive evidonce, the substandclalu. ..
of this relationsnlp pales. Siace this aucstion cannet be answered gtrongly in

the affirmative, it {s appaient that th. objective does not meet the helighteued
judictal scrutiny test of substantial relationship, and that, when thils test is
applied, the I'CC (ulin. considered iu Pacifica viclates the Flrst ascoduent i

of childldien. T

\ss-n;s:J:‘:l.ZA. ..

A . L an . ...h L
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groups such as the nativnal ¢TA ani Aeifo. for Children' . lei.-vision'
professlonal oigantzations such as theoCouncil on Lental cealth of the Ameslcas
Dental Assoctation and the Americau Public leaith Assoclatfon”l ar. lotbylae
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Congress for legislation which would limit the -types of communication available
to children. Congress in turn is pressuring federal agencies like the Federal )
Communications Commission and the TFederal Trade Commission to make rules defining
material permissible for children's consumption.

Although this trend seems to be gathering mcrmentum,92 there is as yet no ~
mechanisn for defininz what the rights of childten are and no approach which allows
for the uniform application of those rights.

The Eéiﬁhtéﬁed judicial scrutiny test would give lawmakers and judges alike
suidelines to be used in dnsuring socilety's interest in the orotection of children
and the -child's interest in becoming an informed member of the adult society.
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Amendment to thd states, . ." (Gillmor, D. and Barron, J., Mass Communication
Law (St. Paul: Uest Publishing Co., 1979) at 21.) 1In Gitlow.the Court said
that "for present purposes' freedom of speech and of the press are among the
fundamental rights and liberties protected by the due process clause of the
Fourteenth Amendment from impairment by the states. 263 U.S. €52, 666«1925).

-RATEL, at 11-12.

U.S. Constitution, Amendment XIV S I. \
Corwin, E.S., The Constitution and IMmat it leans Today, revised by Chase, H.\., &
and Ducat, C.R., (Princeton} New Jarsey: Princeton University Press, 1974) e

at 403,

D.11., "Groups and the Equal I'rotection Clause,” Flillosoplly and Public
107, 105-09 (1¢78). ¢

The principle of separatiou of puovWers awulg ovul thice bLiaoadliea of l_‘u\'tldgg%'uf_
1s not specifically declared in the federal Constitution: it is melf%it fﬁ
the organization of, the first three articles. (1) ""All lepislative powers
herein pranted shall be vested in the Conaress of the Uuited States.”
(2) "The executive power shall be vested in the President of the United
States.” (3) "The judicial pover shall be.vested {n one Supreme Court and
in such fuferior Euigtg as the Congress shall. . .ordain and eglablish "
From this separation 1is derived the doctrine that cercain functlons, such
as the legislative one may properly be exercised by only a pérgicular branch of
governuent and that one branch may unot interfere with another by usurping its
powers. Because of this separatién of powers, augmented by the authority of
the Tenth Amendment that "All powers not -delepated to the Unlted States by the
Constitution. . .are rescived to the States respectively. " the Supiems
Gourt routinely defers to the wisdom of state legislature. and assULes that
these bodies arc gulde’ by légyitimate state purposes.
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